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TO THE UNITED STATES CIRCUIT COURT
OF APPEALS FOR THE NINTH CIRCUIT and

to the HONORABLE CURTIS D. WILBUR, and

the HONORABLE WILLIAM H. SAWTELLE,
CIRCUIT JUDGES and the HONORABLE FRANK
H. NORCROSS, DISTRICT JUDGE, sittmg in the

above entitled case:

Comes now John H. Hamihon, as Receiver of the

Sunburst Oil & Refining- Company, one of the ap-

pellees in the above entitled cause in which judgment

was rendered by this court, reversing the order of

the District Court of the United States for the District

of Montana, Great Falls Division, said judgment of

tliis court being entered on the 26th day of Septem-

ber, 1932,, and within thirty days therefrom and at the

same term of Court, files and presents this, his peti-

tion for rehearing, and for grounds thereof, respect-

fully shows:

I.

THAT THE COURT OVERLOOKED THE
FACT THAT THE PROPERTY INVOLVED
HEREIN WAS NOT IN THE ACTUAL
POSSESSION OF THE SHERIFFS OF TOOLE
AND CASCADE COUNTIES IN MONTANA,
AT THE TIME THE RECEIVER WAS AP-

POINTED AND QUALIFIED.

As correctly stated by this court in the opinion filed

on September 26, 1932, attachments had been levied

in all of the actions against the Sunburst Oil & Re-

fining Company, judgment had been obtained in but



five of these claims and execution had been levied on

but four of these five claims at the time of the Re-

ceiver's appointment on November 9, 1931.

However, the sheriff had not taken actual posses-

sion of any of the property upon which the attach-

ments and executions were issued. This fact was recog-

nized by the District Court in its opinion (Tr. 43).

It is recognized and admitted by the Receiver that

these creditors have acquired liens upon the property

so levied upon and are entitled to a preference in pay-

ment of their claims to the extent of these liens, but

it is his contention that these preferences are to be

taken care of in the course of the administration of

his trust.

The particular point desired to be emphasized is

that this property was not in the actual possession of

the officers of the state courts and that the proceed-

ings taken did not have the effect of giving the state

courts such possession of the res as to bar the actual

seizure of this property by the federal court.

It is acknowledged that this court has followed the

correct rule as stated in Riehle v. Margolies, 279 U. S.

218, 7Z L. Ed. 669, in holding that where the right

of a plaintiff in an action in a state court to prosecute

his suit has attached, the right cannot be restrained

by proceedings in any other court. But this very rule

of comity prohibits the officers of the state court from

interfering with or taking possession of property which

has come into the possession and control of the federal

court.

In Julian v. Central Trust Co., 193 U. S. 93, 48 L.
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Ed. 629, it was said:

''In such cases, where the Federal Court acts in

aid of its own jurisdiction and to render its decree

effectual, it may, notwithstanding § 720, Rev. Stat.

(U. S. Comp. Stat. 1901, p. 581), restrain all pro-

ceedings in a state court which would have the effect

of defeating or impairing its jurisdiction. Sharon v.

Terry, 13 Sawy. 387, 1 L. R. A. 572, 36 Fed. Z?>7.

per Mr. Justice Field; French v. Hay, 22 Wall. 250,

22 L. ed. 857; Diet^sch v. Huidekoper, 103 U. S.

494, 26 L. ed. 497."

In Wabash Ry. Co. v. Adelbert College, 208 U. S.

38, 52 L. Ed. 379, the court said

:

''When a court of competent jurisdiction has, by

appropriate proceedings, taken property into its

possession through its officers, the property is

thereby withdrawn from the jurisdiction of all other

courts. The latter courts, though of concurrent juris-

diction, are without power to render any judgment

which invades or disturbs the possession of the

property while it is in the custody of the court which

has seized it."

This rule requires no further citation of authorities.

A federal court must have the power to protect the

property within its possession.

If it can be shown that this property was not in

the possession of the state court but was in the posses-

si(^n of the federal court it follows that the federal

court has the power to protect that possession.

The question is as to the effect of the attachments

and executions which were levied in the state courts.
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Did they give the state courts possession of the res

attached? If not, then the possession of the federal

court must be protected as against any process which

would interfere with that possession.

As pointed out in Appellee's brief, plaintiff's attach-

ment proceedings did not operate to bring the attached

land into custodia legis. The fact that an attachment

under the Montana Code does not have this effect is

stated in Pacific Coast Pipe Co. v. Conrad City Water

Co., 237 Fed. 673, affirmed in 245 Fed. 846. There can

be no question of this court's decision as to the effect

of such an attachment under the Montana Code. A
lien which must be recognized is created by such an

attachment, but actual seizure of the res by another

court is not barred by the attachment proceedings.

The making of the levy of the writ of execution,

which was done in four of these actions as before

mentioned, could not possibly have the effect of bring-

ing the attached property into the custody of the state

courts. Until a levy, property is not affected by the

execution and the operation of the lien is not extended

thereby.

McMillan v. Davenport,

44 Mont, 23, 118 Pac. 756;

Section 9424, R. C. M. 1921.

This reasoning is borne out by the language con-

tained in the case of In re Hall & Stilson Co., (C. C.

S. D. CaHf.) 73 Fed. 527 at page 534:

'Thus it will be seen that, in levying an attach-

ment upon real estate, the officer does not take the

property into his custody. The possession of the
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occupant is in no vv^ay disturbed by the levy. Such

occupant retains the actual and exclusive possession

of the property. Under these circumstances it is im-

possible for constructive possession to be in the

officer making the levy, for, if this were so, the

officer would necessarily hold in antagonism to the

occupant, and thus there would be presented the

anomalous and illogical situation of one person in

actual possession, and another, claiming adversely,

in constructive possession, of the same property, at

the same time. Such a solecism cannot exist in law.

Since then, the idea of constructive possession in the

officer levying an attachment upon real estate is

wholly inconsistent with the unquestioned fact of

the actual uninterrupted possession of the occupant

of the premises, it necessarily follows that the only

acceptable theory as to the effect of an attachment

of real estate is that the attachment simply imposes

a statutory lien, just as a mortgage imposes a con-

tractual lien. Again, where personal service is ob-

tained on the defendant, as was done in the present

case, the attachment is simply auxiliary to the main

action, and in no wise necessary to the jurisdiction

of the court. No order whatever is made by the

court concerning the attached property, unless it be

perishable; nor does the final judgment refer to it

in any way, but the judgment, in form and substance,

is the same as in cases where there is no attachment.

This is also true of the execution. Furthermore, any

number of attachments, all issued by different courts,

may l)e levied by different officers upon the same
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real property, and no one of them will interfere with

the others, for the obvious reason that each only

creates a lien, and under none of them does the of-

ficer take possession of the property. Furthermore,

when attached real property has been sold under

execution on a money judgment, and deed made by

the sheriff, the court cannot, in that suit, without

some statutory provision for a writ of assistance, put

the purchaser in possession, but resort must be had

to another and separate action. Freem. Judgm. art.

350. This shows conclusively that the court has no

custody of the property, for otherwise it would

simply transfer its possession to the purchaser, and

a separate action to recover possession would neither

be necessary nor maintainable."

In view of these decisions and the cases of Wiswall

V. Sampson, 14 How. 52, 14 L. Ed. 322, and Heidritter

V. Elizabeth Oil Cloth Co., 112 U. S. 294,, 28 L. Ed.

729, it is difficult to see how this court could hold that

the property was in the custody of the state courts, it

not having been seized by the sheriffs.

It is submitted that those cases cited by this Court

in its opinion v/ere cases in which the state court had

actually seized the property in question or where under

the state laws an attachment and levy of execution were

held to give the state court possession. This Court has

held, as heretofore stated, that an attachment under

the Montana law does not have the effect of barrine a

seizure by another court. See also National Fire Ins.

Co. V. Sanders, (C. C. A. 5th C.) 38 Fed. (2d) 212.

It could not be denied that an execution issued on a
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personal judgment of a federal court and levied by a

United States marshal by taking possession before the

levy of the state court's execution would have taken

precedence. Why, then, could not the federal court take

possession of this property by the appointment of a

receiver. The attachments gave the state court no

custody of the res involved herein.

11.

THE COURT OVERLOOKED THE FACT
THAT UPON THE APPOINTMENT AND
QUALIFICATION OF THE RECEIVER, THE
PROPERTY OF THE SUNBURST OIL & RE-

FINING COMPANY IMMEDIATELY BECAME
IN CUSTODIA LEGIS AND UNDER THE
CHARGE AND CONTROL OF THE UNITED
STATES DISTRICT COURT FOR THE DIS-

TRICT OF MONTANA.

The opinion of this court proceeds upon the asstmip-

tion that the actual possession of the property was not

in the federal court. It was stated:

"The order in effect gave the possession of the

property to the receiver. We are not, therefore, re-

quired to consider a situation where the receiver had

actually taken possession of property upon which

attachment or execution had been theretofore levied

by the state Court, as was the case in Pacific Coast

I Pipe Co. v. Conrad City Water Co., supra; see also,

Lion Bonding Co. v. Karatz, 262 U. S. 77.''

Such an assumption overlooks the fact that the rule

is that upon the appointment and quahfication of the
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receiver, the property of the Sunburst Oil & Refining

Company immediately passed into the custody and

control of the United States District Court for the

District of Montana, even though the receiver has not

taken actual possession.

In Palmer v. Texas, 212 U. S. 118, 53 L. Ed. 435,

the court said:

''We think the law of this court is well established

to be that jurisdiction over the property was acquired

by the state courts when the receiver was appointed,

the judicial process served, and the receiver duly

qualified, although the state receiver had not taken

actual possession of the property. This principle was

recognized in Farmers' Loan & T. Co. v. Lake Street

Kiev. R. Co. 177 U. S. 59, 44 L. ed. 670, 20 Sup.

Ct. Rep. 564."

In Atlantic Trust Co. v. Chapman, 208 U. S. 360,

52 L. Ed. 528, it was said:

'The motion for a receiver was to the end that

the property might be cared for and preserved for all

who had or might have an interest in the proceeds

of its sale. The circumstances seemed to have justi-

fied the motion, but whether a receiver should have

been appointed or not was in the sound discretion

of the court. Immediately upon such appointment

and after the qualification of the receiver, the prop-

erty passed into the custody of the law, and thence-

forward its administration was wholly under the

control of the court by its officer or creature, the

receiver."

This has been the general rule followed bv all of
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the courts, and the rule which must be recognized by

this Court.

The effect then, of giving this rule recognition would

be to hold that the property in question was in the

custody, control and possession of the federal court

from the day the receiver was appointed unless this

Court can be understood to hold, contrary to the Mon-

tana law, that the mere levying of an attachment or

a writ of execution gave possession to the state court.

From a study of the case this far, it can be seen

that property involved in this action was never in the

actual possession of the sheriffs, officers of the state

court, but, in fact, passed into the custody and control

of the federal court at the time of the appointment

and qualification of the receiver.

III.

THE COURT OVERLOOKED THE EACT THAT
NONE OF THE PROPERTY INVOLVED
LIEREIN WAS EVER ACTUALLY IN THE
POSSESSION OF THE SHERIFF OF THE
COUNTY IN WHICH SUCH PROPERTY WAS
SITUATE, BUT THAT SUCH SHERIFFS
MERELY LEVIED GARNISHMENT PROCESS
AS TO THE PERSONAL PROPERTY AND
STATUTORY NOTICE OF LEVY OF EXECU-
TION UPON TFIE REAL PROPERTY.

This Court, in its opinion, has based its holding

upon the point that the injunction issued by the district

court was in violation of 28 U. S. C. A. Sec. 379 (Id.

Sec. 265 Jud. Code; 36 Stat. 1162, c. 231; Sec. 720
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Rev. Stat), which prohibits a Federal Court from

enjoining proceedings in the State Courts.

It is true that under the rule of Riehle v. Margolies,

279 U. S. 218, 7Z L. Ed. 669, the federal court can-

not restrain the prosecution of a suit in personam in

the state court. And, it is also true that the levying

of an attachment or a writ of execution is also a

''proceeding" within the terms of the statute cited

above; but it is expressly held in Kline v. Burke Con-

struction Co., 260 U. S. 226, 67 L. Ed. 226, 24 A. L.

R. 1077, that that statute is to be construed in connec-

tion with Section 262, which authorizes United States

Courts "to issue all writs not specifically provided for

by statute, which may be necessary for the exercise of

their respective jurisdictions, and agreeable to the

usages and principles of law." Hence, when a Federal

Court has the actual or constructive possession of

property it will enjoin proceedings in a state court

which interfere with such possession.

Julian V. Central Trust Co.,

193 U. S. 93, 48 L. Ed. 629;

Wabash Ry. Co. v. Adelbert College,

208 U. S. 38, 52 L. Ed. 379.

As has been before stated, these suits were all in

personam. If they had been actions involving property

now sought to be applied to the satisfaction of the

judgments, the rule of Palmer v. Texas, 212 U. S. 118,

SZ L. Ed. 435, and Farmers' Loan & T. Co. v. Lake
Street Elev. Co., 177 U. S. 51, 61, 44 L. Ed. 6G7 , 671,

might have been applied to the effect that the institution

of an action having for its object a particular res gives
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constructive possession to that court so that a latter

court of concurrent jurisdiction cannot deprive it of

this jurisdiction even though it be the first to take

actual physical possession of the res in controversy.

In effect this court in rendering its opinion has relied

upon this doctrine of ''potential possession" as stated

in many of the cases, since the first court to acquire

the physical possession of the property was the Federal

Court by the appointment and qualification of the

Receiver.

This Court must be warned that this doctrine of

''potential possession" has its limits as clearly set

forth in the case of Empire Trust Co. v. Brooks, (C.

C. A. 5th C.) 232 Fed. 641. The rule only has applica-

tion when there is truly a conflict in jurisdiction i. e.

the parties, issues and subject matter of the two suits

are substantially ahke. The Supreme Court in Harkin

V. Brundage, 276 U. S. 36, 72 L. Ed. 457, recognized

this distinction as follows

:

''The principle which should govern in a conflict

of jurisdiction like this has been a number of times

stated by this court. As between two courts of con-

current and co-ordinate jurisdiction, the court which

first obtains jurisdiction and constructive possession

of property by filing the bill is entitled to retain it

without interference and can not be deprived of its

right to do so, because it may not have obtained prior

physical possession by its receiver of the property in

dispute; but where the jurisdiction is not the same

or concurrent, and the subject-matter in litigation

in the one is not within the cognizance of the other,
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or there is no constructive possession of the property

in dispute by the fihng of a bill; it is the date of

the actual possession of the receiver that determines

the priority of jurisdiction."

The following excerpt from Ingram v. Jones, (C.

C A. 10th C.) 47 Fed. (2d) 135, 141, gives an even

more enlightening illustration of the application of

this rule:

"The rule between state and national courts that

the jurisdiction of the court first acquiring jurisdic-

tion over specific property will be respected by the

courts of the other sovereignty may be divided into

two classes of cases. First, cases in which the prop-

erty is in the actual or constructive possession of

the court. Second, suits to enforce liens against spe-

cific property, to marshal assets, to administer trusts,

to liquidate insolvent estates and other suits of a

like nature where, in the progress of the litigation,

it may be necessary for the court to assume posses-

sion and control of specific property. Palmer v.

Texas, 212 U. S. 118, 129, 29 S. Ct. 230, 53 L. Ed.

435; Kline v. Burke Const. Co., 260 U. S. 226, 231,

43 S. Ct. 79, 67 L. Ed. 226, 24 A. L. R. 1077; Franz

V. Franz (C. C A. 8) 15 F. (2d) 797, 801, 802;

Harkin v. Brundage, 276, U. S. 36, 43-45, 48 S. Ct.

268, 72 L. Ed. 457; Empire Trust Co. v. Brooks (C.

C. A. 5) 232 F. 641, 643-646. In the former class

of cases there is an interference with possession; and

in the latter there is an interference with jurisdiction

only.

In the latter class of cases, where the controversies
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in the two suits are substantially identical, the order-

ly administration of justice and the necessity of

avoiding a conflict of jurisdiction require that the

court which last acquired jurisdiction although it

be the first to acquire possession of the property

involved in the litigation, shall surrender such posses-

sion, upon application, to the court of concurrent

jurisdiction which first acquired jurisdiction of the

controversy. Empire Trust Co. v. Brooks, supra, page

645 of 232 F.

On the other hand, zvhere the issues in the subse-

quent suit are different from those involved in the

first suit and the subject-matter is not identical,

that is, where the two suits involve different contro-

versies notwithstanding they relate to the same

property, there can be no infringement of the juris-

diction of the court in which the first suit is pending

by reason of the institution of the second suit in a

court of concurrent jurisdiction. Under such circum-

stances, the court first acquiring possession of the

property may retain it until the suit pending before

it is determined. Empire Trust Co. v. Brooks, supra,

pages 645, 646 of 232 F. ; Havner v. Elegnes (C.

C. A. 8) 269 F. 537, 540, 541; Knudsen v. First

Trust & Sav. Bank (C. C. A. 9), 245 F. 81, 85.

In the case last cited, tlie court said:

'There is another principle enunciated by the

courts and text-writers, namely, that where the con-

troversy is not the same, that is, where the issues

in one suit are different from those involved in an-

other, and the subject-matter is not identical, there
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can be no infringement of jurisdiction as between

the courts maintaining cognizance of the cases. This,

it is maintained, rests on the ground that in such a

case there is no confHct of jurisdiction as to the

question or cause. In such cases, the first acquisition

of the possession of the res dominates the authority

to retain the same'."

The most that could be said for the nature of the

actions brought by the appellants herein in the state

courts is that they were actions in personam upon

which it was sought to enforce attachment liens upon

the property in cjuestion. There was no actual or con-

structive possession taken by the state courts in these

proceedings, and it is seen that the rule of ''potential

possession" does not apply for the issues, parties and

subject matter of the receivership proceedings in the

Federal Court and those in the actions in the State

Courts are so entirely different that there is clearly no

conflict of jurisdiction. Hence, possession of the res

must necessarily be retained by the Federal Court which

first came into possession, custody, and control of the

property by the appointment and qualification of the

Receiver herein.

The points sought to be established in this petition

for rehearing are:

1. That the officers of the State Courts took no

actual possession of the property in question.

2. That possession, custody, and control of all of

this property passed into the Federal Court upon the

appointment and qualification of the Receiver.

3. That the doctrine of "potential possession" can-
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not apply to give the State Court the right to take

this property from the custody of the Federal Court.

4. That the Receiver had the right to enjoin the

Appellants from interfering with the property in the

custody of the Federal Court.

5. That the appellants' liens are entitled to be

recognized by the Receiver in the orderly course of

his administration of this property.

WHEREFORE, upon the foregoing grounds it is

respectfully urged that this petition for a rehearing be

granted, and that the judgment of this court be reversed

and set aside, and that the order of the United States

District Court of District of Montana, involved herein,

be upon further consideration by this court, affirmed.

Respectfully submitted,

GEO. E. KURD,
Counsel for the Appellee, John H.

Hamilton, as Receiver of the Sun-

burst Oil & Refining Company.
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